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A missed opportunity:
new guidelines avoid the central issue

In this issue

The new end-of-life guidelines from NSW
Health have been long awaited. In the fivst of our
three articles it is argued that, though in many
ways they will be useful to health care
practitioners, and to patients and their families,
they side-step the critical issue: an explanation of
the Jegitimate limits to medical endeavour.

In recent years, hospitals and ether health and
aged care facilities have welcomed the assistance
not only of clinical ethics committees but also of
individual clinical ethicists. Stephen Buckle
reviews a new boek in which it is argued that
clinical ethicists should see themselves less as
congsultants with specialist knowledge of
ethically-sound practice and more as mediators
between parties who are in conflict with each
other.

And wereprint an article by Ir Kevin O'Rourke
OF in which he argues that, in the midst of efforts
fo correct systems failures which resalt in medical
errors, the best protection against exror remains
the doctor’s traditional sense of professional
responsibility.
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For some years, Terry Schiavo's personal
tragedy was deepened by arguments between
her parents and her husband and by battles
between politicians and the judiciary in her
home state of Florida. Had this happened to
her in New South Wales, would she have been
better sexrved? 1 fear not. For, though they
remind health care practitioners to avoid life-
sustaining  treatments  which  are
inappropriate, NSW Health's recently-released
Guidelines for end-of-life care and decision-
making” contain nothing to help people -
patients in hospital, residents of nursing
homes, doctors, nurses, family, etc ~ to judge
whether a life-sustaining treatment would be
inappropriate. Let me explain.

The Guidelines rightly point out that there is
a great difference between euthanasia and
assisted suicide on the one hand and lawful
decisions to limit treatment on the other. They
rightly point out that euthanasia and assisted
suicide both involve the intention to end a
person’s life. They rightly point out that
cuthanasia and assisted suicide may be
accomplished by either an act or an omission
{by doing something or by failing to do
something). And they rightly point out that
euthanasia and assisted suicide, as well as
being crimes, are inconsistent with the duties
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of a doctor. But they never give a principled
reason as to why some decisions to limit
treatment are perfectly good medical practice
and perfecily legal (or, in the words of the
Guidelines ‘appropriate’) in NSW. And so
they leave open the possibility that
‘appropriateness’ might be decided on
irrelevant grounds: say, what would satisfy
a demanding but self-serving relative, or what
would balance a hospital’s budget, or ... et

Of course, there are various ways in which
the key idea — that sometimes a life-sustaining
freatment may reasonably be judged to be
'inappropriate’ for a particular patient - might
have been explained. The one | happen to
know best is found in the Code of Ethical
Standards for Catholic Health and Aged Care
Services in Ausfralin which says that a
treatment may legitimately be forgone if it
either makes no significant contribution to
cure or improvement or if the benefits hoped
for do not justify the foresccable burdens of
treatment. No doubt there are other
explanations of this idea which is intuitively
known by experienced doctors. My point is
that, on their own, the words ‘appropriate’
and ‘inappropuiate” will tell an inexperienced
doctor nothing.

The explanation that I have just given, as
with any sound explanation of the idea that
there are proper limifs to medical endeavour,
needs both unpacking and application in
particular circumstances. Just what are the
benefits and the burdens of medical treatment
in general 7 What are the benefits and burdens
of artificlially-supplied nutrition and
hydration specifically 7 How are these things
to be assessed, and by whom? In what ways
do the hopes and desires and fears and
expectations of individuals {and, indeed, the
past hopes and desires and fears and
expectations of people who ~ like Terry
Schiavo - are no longer responsive to us) make
a difference to our answers to these questions?
And how should background questions about
the proper stewardship of community
resources enter into our decision-making as
we strive to provide just and compassionate
care to alt those in need ?

So, I amnot suggesting that what is missing
from the Guidelines is a formula which would
have automatically avoided the seemingly-
intractable difficulties in which Terry

Schiavo’s care became enmeshed. What I am
saying is that we could have reasonably
expected these new Guidelines to have given
us the tools (the "principles’) to enable us to
work out answers to these questions, that is,
to decide, on relevant grounds, whether
providing nutrition and hydration to someone
in Terry Schiavo’s condition would have been
an ‘appropriate’ or an ‘inappropriate’ life-
sustaining treatment.

In some ways, of course, the Guidelines do
advance professional standards. They
remind doctors to avoid both over-treatment
and under-treatment. They reinforce the
individual's (moral as well as legal) right to

‘be truthfully informed about his or her

condition, prognosis, treatment options, efc.
They state that what is central to treatment
decisions, and to treatment [imitation
decisions, is what is in the patient’s best
interests and not, say, what is demanded by
a self-serving or a regretful relative. They
encourage collaborative decision-making
within the health care team and between the
health care team and the family. They remind
practitioners that they must not discriminate
against the aged and the disabled. They
encourage forward planning. And, critically,
they set out useful processes both for
minimizing the likelihecod of the kind of
conflict which arose in the Texry Schiavo case
and for resolving such conflict if in fact it does
occur.

But, as [ say, inspite of the fact that they
contain a paragraph which is intended
specifically to address the issue of artificially-
supplied nutrition and hydration, the new
Guidelines are silent on flie central issue,
Though they contain lots of good practical
advice to doctors, nurses and others about
how to ensure that the treatment provided to
patients is humane, respectful, trustworthy
and appropriate to their condition, these
Guidelines are therefore unlikely to have
heiped thase who were involved in the care
of Terry Schiavo.

Footnote
1. Anabbreviated version of this opinion piece appeared
in the Svdney Morning Herald on 22 March, 2005,

Furlher copies of the guidelines can be downloaded from
NSW Iealth website: www health nsw.gov.au

Bernadetic Tobin is Associate Professor and Reader in
Philosophy at Australian Catholic University and
Director of the Plunkelt Cenfre
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Bioethics as Dispute Resolution

A Review

The first thing to be said about Bioethics
Mediation by Nancy Dubler and Carol
Liebman is that this is an excellent hook, with
a clarity of focus and of presentation that is
the mark of extended reflection on bioethical
practice in major public hospitals.! This
shows up not only in the clarity of the writing,
but also in the well-chosen examples of
bioethical problems, and in the detailed
attention (in the latter chapters) to methods
by which skills and techniques in bicethical
mediation may be developed.

The book is also built around an injeresting
thesis: that bioethical disputes are, at bottom,
conflicts, such that their resolution depends on

the techniques of conflict mediation. As such,

it encourages a “paradigm shift” in the
bicethical consultant’s self-conception - and
a corresponding shift in the bioethicist’s role.
For these reasons - whatever one’s final
opinion on the views presented in its pages -
it is difficult to imagine that practising
bioethicists would not profit from close
acquaintance with its argument, examples,
and recommended methods.

The organization of the book is as follows.
The first part presents a framework for
understanding mediation in the bioethical
sphere. This includes an account of what
bioethics mediation is, distinguishing it from
bioethical “consultation”, and an account of
the ways in which bicethics mediation differs
from mediation in other settings.

The second part provides a practical guide
to bioethics mediation. It sets out the
necessary preparations for a mediation,
including who should conduct the mediation,

Stephen Buckle

what that mediator needs to know, and who
should be included in the mediation itself. It
then provides a detailed, step-by-step account
of the different stages of the mediation
process, and describes the main practical
technigues available to the mediator for
helping the process along.

The third partis devoted to a number of case
studies, in order to show the methods of
bioethics mediation in practice, and the sorts
of resulls it can generate. This part completes
the positive case for bivethics mediation: the
subsequent parts are aimed at helping one to
do it. The educational technique here is role
playing. The fourth part provides practice at
bicethics mediation skills by designing role
plays around specific cases, including
instructions for each participant in each case.
The fifth and final part provides annotated
franscripts of two actual role plays.

For the purposes of a review, it is more
appropriate to focus attention on the more
theoretical parts. (The later parts of the book
are best tested by the actual parlicipants in
bioethical consultancy and mediation.) One
important issue of a theoretical nature can be
introduced by noting that there is some
shifting in the meanings of terms. The authors
present bioethics mediation as a variation on
the established practice of mediation in
conflicts, and so as a kind of social practice
involving the affected parties. In this sense, a
mediation is something one attends. But at
the same time it is presented as a precisely-
specified kind of activity - the employment of
conflict-resolution technigues - that the off{icial
bioethics mediator may or may not use in an
actual mediation. In this sense, mediation is
what the bioethics mediator does when not
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acting as a bicethics consultant - even when
in a mediation session.

The issue here is not merely verbal, because
it helps to bring out what is distinctive about
a bioethics mediation as conceived by the
authors. In a classical mediation {say, the
resolution of conflict over dividing the assels
in a divorce case), the mediator’s task is {o
resolve the conflict, There may be some
further constraints - such as the need to keep
the resolution within the bounds of legality or
obvious fairness - bul these need not be
expected to be recurring obstacles. The
mediator’s task may be difficult, but the nature
of the task is not.

In contrast, the authors point out, the
bicethics mediator has to wear two hats. The
complication arises from the fact that the
bioethics mediator is also a biocthicist, As
suck, the mediator cannot allow the
mediation to ignore established principles in
bioethics, and so must swap hats when those
principles are endangered or ignored. On
such occasions, the bioethics mediator must
resort to the prior role of bioethics consultant:
that is, a professional bioethicist with
specialist knowledge of principles that are not
to be violated.

However, given the authors” acceptance of
the four “Georgetown principles” -
beneficence, non-maleficence, respect for
autonomy and for distributive justice - as
adequate specification of those principles, this
may seem more of a prebiem than it really is.
This is becanse bicethics consultancy can be
defined as the insistence on the authority of
these four principles in any actual mediation,
whereas bioethics mediation requires practical
priority to be given to the third principle,
respect for autonomy. It is, they say, the value
underlying mediation. (p. 12) But such
practical priority in no way denies the
importance of the other principles, so the shift
to consultant mode is not a shift to an
incommensurable attitude, buf the factoring
in of the three further principles.

Bivethics Quilook, Vol 16, No.!, March 2003

This means that the role shift that the
mediator will have to negotiate should not be
overly difficult: it requires only that, at some
point in the proceedings, the mediator remind
the participants that theve are constraints on
the decisions at which they can arrive:
conclusions which fail to regard the patient's
welfare and the limitations imposed by
distributive justice (for example, unjustifiable
monopoly of scarce resources) cannot be
accepted. The additional principles can and
should function inmuch the way that legality
will function in the mediation: as a
background framework that will need to be
adverted to when violated, but which
otherwise nced not intrude into the
discussion. The mediator could even preface
the meeting with a statement of these
constraints, or (as the authors put it in their
step-by-step description of the process) build
it into the information-gathering part of the
mediation {p. 67).

What this means is that the contrast the
authors draw between bioethics mediation
and consultation, and thercfore the degree of
change of role required of the mediator, is
somewhat overstated. “Medialion,” they say,
“is more inclusive and empowering, and
consultation is more authoritarian and
hierarchical.” (p. 14) This does malke it sound
as if the bioethics mediator must wear two
different hats. In contrast, the view offered
above suggests that the mediatoy is a
bioethicist who, for practical reasons,
suspends ovext attention to principles of
welfare and justice in order to discover
common ground between the contending
parties.

If this is to the point, it might seem to be a
conclusion the authors would welcome: it
suggests the task of bioethics mediation is less
difficult than might have been imagined, and
so bring out the practicability of their
proposals. On the other hand, though, it
might net be welcomed, since it might suggest
that their views are less distinclive than they
seem - that bioethics mediation is not so
different from bioethics consultation after all.

Plunkett Centre for Eilics



The best response o this conundrum is to
accentuate the positive: that the significant
bioethical issue is, very commonly, the
resolution of conflici ~ and that the relevant
practical skills are therefore mediation
technigues. b other words, whether or not
mediation and consultation are as sharply
different as the authors take them to be, the
bioethicist needs to recognize that, in practice,
bioethical problems are very often conflicts,
and reasonable mastery of mediation
techniques is therefore a necessary part of his
or her professional armowry. This suggestion
also fits in with the authors’ insistence that
mediations, no less than consultations, must
arrive at principled resohitions of the problems
they address. (p. 1)

In this light, then, Bioethics Mediation seems
best considered as an argument (with detailed
illustration) for the central tmportance of
mediation in biocethical practice. So it is
important to recognize the potential problems
that it will face. The authors attend to this
igsue primarily by contrasting bioethics
mediations with the typical mediation
practices employed in legal and related
settings. They provide a list of salient
differences, and assess their implications.
Some of these differences need not concern us
here, since they merely point ap matters Hke
the greater complexilty of the biocthics
mediation (it is almost always a multiparty
event) and its deliberately non-legal status {no
legal documents are signed). Some others
deserve closer attention.

The first is that the bioethics mediator is not
an independent third party, but an emplovee
of the hospital. This is no accident, since
hospitals are unlikely to put sensitive (not
ieast, legally-sensitive) information into the
hands of strangers. So an immediate possible
Hability is that the mediator may not be
recognized by all parties as a neutral presence.
This possibility should not be exaggerated,
however. As the authors point out, the
bioethical personnel called to mediate “do
come as new actors into a stale, and
stalemated, context”. {p. 22) So they are not
hamstrung by the disputes that have led to
the need for the mediation; and, in addition,

T AR, e

their knowledge of the staff and of the
hospital and its workings and legal
obligations makes them much better-placed
than an ocutsider to tackle the problems.

On the other hand, there are potential
problems here for the mediator. The hospital
staff present at the mediation may question
the mediator’s institutional loyalties. Given
that such staff may include hospital
administrators with their own intra-
institutional loyalties {(and perhaps also
powers), this may amount to a significant
problem. In a large, state-owned institution,
the problem may not be acute, but in a private
institution, in particular, there may be
considerable potential cost for a mediator in
the independent pursuit of a principled
reselution. Careers could be damaged or jobs
lost; and the fear of this happening could
seriously undermine the mediator’s capacity
to purstue an independent course, On the plus
side, any hospital has reason to welcome
successful mediations, since it would mean
both the avoidance of legal wrangles and the
protection of good reputation.

A further distinctive feature of bioethics
mediation, which follows from the above, is
thatin a bioethics mediation the mediator and
the treatment team are “repeat players”. (p.
23) The problem here should be plain: the
mediator and treatment staff confront the
patient’s family as experienced insiders who
know caclh other and the process itself. 1t is
therefore to be expected that, should they
want to, they will be well placed to
manipulate the process to their own ends.
The authors suggest that this problem can be
offset by the presence of an attorney or other
advocate for the family. They do not,
however, notice that this may lead to
undercutling the mediator’s role: if identified
as part of the power imbalance that the
attorney’s presence is meant to correct, the
mediator may find him- or herself in the role
of ftreatment team spokesperson, and
therefore as its own advocate. Should this
situation arise, it would create the need for a
further (independent) mediator, as is the
judge in a court of law, It is impossible to tell
in advance whether such a situation is likely

Bioethics Cwtlook, Vol 16, No. |, March, 2005

Phunkett Contre for Ethics

5



6

in any given case. But the possibility does
suggest that standard mediation procedures
should include a contingency plan to this
effect.

A third feature worthy of consideration is
that, in a bioethics mediation, the person with
the greatest stake in the dispute, the patient,
is often not at the table. Attempts to fill this
gap with advance directives, such as living
wills, are not, however, always helpful. As
the authors note, “because the circumstances
ravely fit the specifics, they are often irrelevant
and thus easy toignore”, (p, 28) Nevertheless,
the main problem with advance directives is
that they Lyplcallv do not exist. This is not
surprising, since the future is not predictable:
any unexpected illness or accident will catch
outeven the pradent. The mediator’s task thus
includes the untidy but necessary business of
trying to elicit a picture of the patient by
seeking information about his or her prior
attitudes lowards medical treatment. This is
obviously a “less-than-satisfactory” state of
affairs, bul it “reflects the reality that while
ethical principles and the law are clear, the
world of patients and their decisions is
messy”

A fowrth feature is that, in contrast to a legal
mediation, the participants in a bioethics
mediation have a common interest in the well-
being of the patient. This is indeed a significant
difference, but it does not apply with equal
force to all participants. Administrative or
medical insurance representatives will, gua
hospital employee, be concerned about the
patient’s well-being only indirectly, in that
endangering the patient is likely to bring
damaging publicity and legal action. In fact,
the very necessity of the mediation in the first
place shows that this confluence of interests
does not rule out deeply-entrenched
disagreements. With these caveats in mind,
however, it remains true that the shared
interest in the patient implies that optimism
about finding a resolution is appropriale, and
this optimism can itself be expected to help the
process along.

These 1ssues can all be expected to generate
complications in particular cases. Equally,
however, they do not represent insuperable
problems for bioethics mediation. Much the
same can Dbe said regarding the more
theoretical aspects of mediation as a bioethical
practice. Not all problems for the bioethicist
will be best treated as conflicts, nor will it be
the case that the four Georgetown principles
will be adequate to every issue. But the
relevance of both to practical problems is
difficult te deny, and this is sufficient to
establish the book’s value as a handbook for
the engaged bioethicist.

To conclude Bioethics Mediation is without
doubt a very valuable contribution to
bicethical literature. 1t is plainly the fruit of
long experience guided, in particular, by
reflection on the communication problems
that arise in modern medical treatment, with
its team of different specialists and their
differing concerns ~ and, not least, the patient
and family who have to cope, in times of great
personal stress, with this (1elatwely)
unfamiliar world and its complexities. It is
very difficult to see how a practising
bioethicist would not benefit from careful
attention o its method and examples. This is
not to say that there are no questions one can
raise about its prescriptions and
recommendations, but to do so is not to detract
from the book's primary purpose, nor {from the
clarity and humanity that it brings to its task.

Faatenote

1. MNancy Dubler and Carol Liebman, Bioethics Mediation
{(New York: United Hospital Fund, 2004),

Stephen Buckle is Senior Lecturer in Philosophy at
Australian Catliolic University and Research Associale
at the Plunkets Centre for Efhics
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Medical Error: Some Ethical Concerns

In the past few years, medical ervor has
surfaced as a prominent concern among,
health care professionals. The eveni that
drew attention to the problem was the
publication, by the Institute of Medicine
(1OM), of To Lrr Is MHuwman: Building a Safer
Health Care System.! This stady informed us
that more lives are lost each year to medical
errors than to breast cancer, 1iphway
accidents, or AIDS. While admitting that
human beings in all lines of work commit
errors, the study’s authors maintained that
errors can be prevenled by designing systems
that malke it hard for people to do the wrong
thing and casy for people to do the ugjht
thing. They offered four recomunendations to
reduce medical crror and thus improve
patient safety:

o Congress should establish a national
Center for Patient Safety that, by establishing
teadership, research tools, and protocols,
would enhance the knowledge base
concerning safety.

o Congress should establish a mandator y
1‘(2}_}01'&11 g system that would enable people to
identify and learn from errors.

¢ Congress should pass legislation extending
peer-review protection to the activities of over-
sight organizations and professional societies.

¢ Iealth care organizations should create
safely systems through the implementation of
safe practices at the delivery lovel.

To Err 1s Human was followed a year later
by another IOM publication: Crossing the
(Quality Chasm: A New Healih System for the
218 Century.®  As the title indicates, this
second study was designed to supplement the
initial work by presenting more specific plans
for the renewal of health care in the United
States.

Kevin O’ Rourke

Since 2001, as a vesult of the publicity
surrounding the IOM studies, medical error
has become the subject of many other books,
articles, seminars, and symposia. Although
the experts do not agree on the specific causes
of medical error, they do say it arises not only
fromnegligence on the part of physicians and
other health care professionals but also
because of systemic errors - that is, as a result
of processes and practices in the provision of
medical care. They also agree that errors in
health care can be reduced dramatically.

In this article, I do not propose to offer
solutions to the medical error problem.
Instead, I want to suggest some fundamental
truths about medical care, troths that, 1 wil}
argue, have been insufficiently considered by
those writers who have offered solutions to the
problem.

Why Has the Problem Ativacted
Attention?

Errors have occurred in medical practice
since its very beginning., Why such great
concern about them at this ime? Two main
factors have focused public attention on
medical error. The first factor, I would argue,
is the (()z":iompmazy concentration on

“informed consent.” The second factor is
society’s success at reducing error in other
organized forms of human endeavour, in
aviation and nuclear energy plants, {or
example.

Informed Consent

For many years, the patient was considered
a passive person in the physician-patient
relationship. The physician was considered
the only person in the relationship with the
ky aowled? e necessary to make decisions about
the proper methods of combating illness. The

Bicethics Qutlook, Vol 16, No. 1, March, 2005
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patient was relied upon mainly to describe the
symptoms that had persuaded him or her
that medical care was needed in the first
place. The physician saw no need to tell the
patient much about the illness, or to offer him
or her a choice concerning the therapy
through which the illness was to be alleviated.

In the 1960s, however, the physician-
patient relationship began to change. As the
result of agitation by a new type of health care
professional - the bioethicist - physicians
began to see that patients did have the right
to be informed concerning their medical
conditions, as well as the right to choose
among an array of therapies, in accordance
with their values. Asaresult of the bioethicist
movement and other influences, both doctors
and judges began to recognize patients’
ethical and legal rights.

In 1973 the American Hospital Association
formulated a document entitled Patients’
Rights, which, although it was never adopted
universally by hospitals, did give a good
summary of what a patient should be aware
of when evaluating his or her rights vis-d-vis
a physician or health care facility. Those
rights could be summarized as follows:

e The right to be told the whole truth
¢ The right to privacy and personal dignity

e The right to refuse any test, procedure, or
freatment

v The right to read and copy medical
records?

Some lawyers and ethicists were so intent
upon promoting informed consent as a
patientzight that they envisioned a time when
the patient would be equal to the physician,
insofar as knowledge is concerned, and would
be considered lepally and ethically on a par
with the physician. They proposed patient
autonomy as a basic building block of the
physician-patient relationship. Error detected
on the part of the medical provider evoked
the thought that “someone has to pay.” Some
bioethicists, contemplating the future of
health care, seemed to advocate the slogan
caveat emplor (let the buyer beware). There
was a growing tendency to view the
therapeutic relationship as adversarial.

The new emphasis on informed consent and
arr adversarial relationship led to a prolific

increase in malpractice litigation. While some
health care professionals berated the increase
in malpractice cases as an affront to the
medical profession, others realized that one
constructive way to limil malpractice cases
was to reduce the number of medical errors.

The effort to reduce esror was aided by the
studies of human error in other sectors of the
economy and by a more structured study of
human error itself?!  Lspecially helpful was
the realization that ervor may be the result of
a system failure, as well as of human
negligence. Simplif ying and standardizing
procedures, building in safutv hecks, seems
to reduce the possibility of neghgjem e. Ithas,
for example, aided a restructuring of the
methods used in prescribing medications.
Today most hospitals utilize computers to
generate prescriptions, thereby eliminating
the potential for errors that might result from
trying to decipher physicians” handwriting.

Suecess in Other Fields

A sccond factor in the effort to reduce
madical error is the success that other
industries emploving  sophisticated
technology have had in limiting adverse
events. The aviation and nuclear energy
industries, for example, both realized that it
is helpful to study not just events that actually
cause damage, but also those events known
as “near misses” in which damage could have
occurred bui, for some reason or another, did
not. In general, these high-tech industrics did
not penalize people when error or near misses
occurred, unless obvious negligence was
involved.

My purpose is not to consider in detail the
means that other industries employed to
reduce error and adverse events, but simply
to call attention to the fact that the results of
serious efforts to lmit errors in these industries
encouraged leaders in medicine to face the
same task openly.

The Physician-Patient
Relationship

Any effort to reduce medical exror must
begin with an accurate understanding of the
physician-palient relationship. Itis erroneous
to presuppose that the relationship should be
adversarial. The health care professional is

Bioethics Outlook, Val. 16, No. ), March 2003
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not simply a scientisi-technician; he or she is
a quasi-religious figure as well. Asclepius, an
ancient Greek hero who is considered the
father of Western medicine, was looked Upon
as a god. His priests presided over shrines
where the sick came to worship, sleep, and
have their dreams interpreted. The caduceus,
a staff with entwined serpents ~ the serpent
was the cult animal of Asclepius’s shrines ~
remains today the symbel of the medical
profession.

‘The Asclepian myth manifests a basic truth
about the medical profession: the physician
retaing some thiﬂp of a priestly aura. The
medical profession’s divect relation to life and
death inevilably gives it a fundamentally
religious character. A patienl’s trust in the
physician resembles a religious trust. One
well-known medical ethicist has referred to
the physician-patient relationship as a
“covenant,” suggesting that the physician
holds a position similar to that of Yahweh in
his relationship to the Chosen People’® To this
day, trust remains a basic characteristic of the
physician-patient relationship.

No wondey, then, that the physician is a
charismatic figure surrounded by a religious
or priestly atmosphere, as current television
programs about doctors demonstrate.
Although this trust has been at times abused,
and although some modern bioethicists and
lawyers would like to make a more
“deconstructed” and legalistic relationship
the basis for the practice of medicine, patients
will continue to have an element of trust in
and a trace of religious respect for their
physicians.

People working in other occupations are
not looked upon as quasi-religious figures by
the people they serve. This does not mean that
some of the methods used to reduce ervor in
those occupations cannot also be applied
successfully to health care. Butit does suggest
that the medical profession should keep
people’s quasi-religious respect for it in mind
as it plans for the future.

Physicians As Scientists

The contemporary medical professional is
also seen as a scientist. The scientific, or
empirical, side of medicine already was

Bioethics Ouilook, 1ol 16, No. 1, March, 2005

understood in the time of Hippocrates, about
400 B.C. It was recognized as well by
medieval Arabian, Jewish and Christian
physicians. But not until the 19" century did
science becoime a notable characieristic of the
profession, probably because it was duaring
that century that modern chemistry and
biclogy began to make their great modern
siricdes.

Because medicine’s scientific aspect soon
overshadowed its traditional priestly aspects,
certain difficulties arose. The physician often
became a dogmatic figure, both in medicine
and in other matters ag well. The medical
profession began to jealously guard its
authority and prerogatives and to refuse o
discipline its members or even to admit
publicly that they sometimes made errors, As
Inoted carlier, physicians denied patients the
right to have an opinion in regard to proper
medical care; malpractice litigation they
considered a social abuse.

However, no matter how strongly
physiciens emphasize the scientific aspects of
their discipline, they will never entirely slough
off its priestly aspect.  The priestly
characteristic will remain a significant element
in the physician’s persona. And, because this
is 50, trust will always be at the foundation
of the physician-patient relationship,

This being so, it would seem that reducing
error in medical practice -~ whether the error
stems from negligence oy [rom faulty systems
- must rely heavily on the conscientious
attitude of medical professionals themselves,
Yetneither JOM study emphasizes the intrinsic
motivation of physicians as a method of
eliminating ervor. To Frr is Fluman, as its
wrilers say, “focuses primarily on the external
environment and the policy and market
strategies that can be employed to encourage
actions by health care professionals and
health care organizations.”®

But the focus, it seems to me, should instead
be on the intrinsic motivation of health care
professionals; intrinsic motivation should
remain the key incentive in any effort to
reduce errors in medicine, Medical and
nursing schools ~ and other {acilities that
prepare young people for the profession of
medical care -~ must focus on the personal
responsibility of the professional and the
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covenanial relationship between the
professional and the patient.  The
professional’s personal responsibility should
be presented as a sacred trust.

As for fostering a more error-free health
care system, the IOM studies appear to me to
rely too heavily on the “external environment”

to solve the problem. Although the joint

Commission on Accreditation of Healthcare
Organizations and professional medical
societies will certainly play an important role
in improving safety in U.S. health care, such
agencies - whether governmental or private
-~ will not supplant personal responsibility as
a force for renewal of the health care system.

Because this is so, it seems to me that the
comtinuing education of health care
professionals also must be emphasized.
Professionals require intense preparation for
licensing as health care specialists; at present,
however, they need meet few requirements to
maintain that licensing. The various
professional specializations in medicine (of
which there are more than 25) would thus
seem {o have a serlous obligation to strengthen
continuing education programs to help
remove error from patient care,

Medicine is Not an Exact Science
Another factor that must be kept in mind
when considering medical error is the nature
of medical care. As medicine’s scientific side
grew dominant, the myth was developed
{and propagated) that it was an exact science.
Some people are led by the myth to believe
that the only sources of eyror in medicine are
ignorance and negligence. But medicine is 1ot
an exacl science. One of the feremost
principles of medicine enshrines this
realization: “¥First of all, do no harm.”

An exact science is a body of knowledge that
allows one to draw certain conclusions from
causes and to apply that knowledge without
fear of error. Mathematics is an exact science.
Only human error causes defects in
mathematical reasoning. While medicine
relies on exact sciences such as biochemistry
and pharmacology, it applies this scientific
knowledge - not to inanimate objects - but to
Hiving human beings. Hence the specifying
element of all the knowledge and techniques
utilized in medicine is the individual. Medical

Bioethics Ontlook, Vol. 16, No I, March 20035

©accuracy.

care can be pr ovided without negligence and
still result in error because of this fact.
Consider, moreover, that medicine is
concerned with preventing and curing illness.
In so doing, physicians cannot formulate
specific norms that are certain for ali people
at all times.

Some qritics of modern medicine maintain
that its scientific side has been so overrated
as to destroy its true worth.” True, general
norms can be formulated to limil the
occurrences of specific diseases, but there is
no certain connection between tifestyle and
a particular disease. Some who have a
lifelong habit of smoking cigarettes never
contract lung cancer. Pharmaceuticals affect
different people in different ways, For some
people, peniciflin is an effective remedy for
microbial infection; for others, it may cause a
toxic or allergic reaction that could be fatal,
People respond to therapy in ways that are
not scientifically predictable.

Thus the necessity for an art of medicine.
This art is operative when science is applied
to individuals. Indeed, because a physician
assumes responsibility for helping patients
improve their health, his or her discipline is a
nmigire form of art. In the physician’s case, the
work of art produced is not a more appealing
object, but rather, a better human being.

Another factor limiting the certainty of
medical judgements is the difficulty of
obtaining sufficient empirical evidence to
ensure the cerlainty of a medical diagnosis.
Clinical judgment combines both inductive
and deductive reasoning and is inevitably
filled with uncertainty.? Different illnesses
may exhibit similar symptoms. Moreover,
laboratory tests thal are used in making
diagnoses vary widely in reliability and
The fact that a person happens to
have a lugjh "bad cholesterol” 3oar:“img does
not in itself ensure that his or her arteries wiil
become clogged.

In one study, as many as 100,000 deaths
were attributed to medical error or adverse
events.® This figure was called into question
by other studies.** Be that as it may, it scems
a mistake to associate death with medical
arror ar o think of it as an “adverse event.”
Death is a natural event. No matter how
excellent and error free the medical care
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patients receive, some of them will stili die.

Perhaps it would be more accurate to say
that many deaths occurred with medical error,
rather than because of medical error. A
pathbreaking study of seriously ill hospital
patients has shown that many people die as
a result of their illnesses despite extensive
therapy expended on their behalf." Because
death is a natural event, it should not be
equated with medical error, unless it clearly
results from an error that so alters the patient’s
condition that he or she would not have died
if the exror had not occurred.

Verifying this type of error is very difficult,
and the data cited in the IOM studies do not,
in fact, provide verification. It seems likely
that physicians would address the error issue
more realistically if they and their leaders were
to admit that medicine is irof an exact science
and communicate this fact to the public. If
physicians were more realistic about ervor in
health care, the public might become more
realistic as well and, as a result, reduce the
number of malpractice lawsuits.

Protect The Element of Trust

I have intennded in this article neither to
excuse the medical profession of errors nor to
suggest that the effort to reduce errors in
medicine should be minimized. But efforts to
reduce error in medicine should not be
unrealistic; some exror is endemic in medicine
because of its very nature. Moreover,
aithough some error is the result of poorly
planned systems, the best protection against
it remains the personal responsibility of the
medical professional. Because that is so, we
must as we strive to make medical care ever
more safe, take great care never o attenuate
the element of trust in the physician-patient
relationship.

Fr. Q'Rourke is professor of hioethics, Striteh School
of Medicine, Loyola University, Chicago
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